Are 'Forever Chemicals' the Next Big Toxic
Tort?
Plaintiffs lawyer Scott Summy, of Baron & Budd, said "forever chemicals," discovered in
the drinking water of several communities, "are probably the largest environmental
hazard in the country right now.”
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In southwestern Vermont, residents of the town of Bennington sued in 2016 after state officials
determined that a local company, Saint-Gobain Performance Plastics Corp., discharged the toxic
chemical perfluorooctanoic acid, or PFOA, through its smokestacks. Over decades, the
chemicals seeped into the groundwater, contaminating the drinking water supply for more than
2,000 property owners.
Last month, in a key ruling, a federal judge refused to toss the claims on summary judgment, and
set the case for a July 6 trial.
The case is one of several percolating through the courts involving so-called "forever chemicals,"
which do not biodegrade in the ground or in the human body. Lawyers representing area
residents began filing class actions about five years ago, but judges recently have issued rulings
on dismissal and class certification. In the past year, attorneys general in several states, water
utilities and individuals exposed to the chemical have brought additional lawsuits.
Lawyers expect more cases to come.
"It's going to be big, and it's going to grow," said Scott Summy, head of Baron & Budd's
environmental litigation group and co-lead counsel in multidistrict litigation brought over
"forever chemicals" used in firefighting foam. "These 'forever chemicals' are probably the largest
environmental hazard in the country right now."
The multidistrict litigation, in South Carolina, involves several defendants, including 3M Co. and
E. I. du Pont de Nemours and Co., key players that sold "forever chemicals" to other
manufacturers. The plaintiffs in the MDL include individuals with medical problems, water
utilities paying for the damage and attorneys general in several states, whose cases are now part
of the MDL.
Lawyers said the recent court decisions, like the one in Vermont, have helped trigger the
explosion of new cases.
"Courts around the country are treating this seriously, and classes are certified," said James
Bilsborrow, an associate at Weitz & Luxenberg in New York, whose firm represents the
plaintiffs in two class actions brought on behalf of residents of upstate New York against Saint-

Gobain and another manufacturer, Taconic. "That sets a precedent generally that this is a serious
chemical that calls for a solution to the courts."
How it started
Knowledge of "forever chemicals" is not new. As depicted in the 2019 film "Dark Waters," West
Virginia residents sued DuPont over water contamination in the Ohio River. Those cases focused
on C8, a type of PFOA, used to make Teflon and other household items and linked to cancer and
other illnesses. In 2017, DuPont settled 3,550 lawsuits in the multidistrict litigation for $670
million.
The settlement, however, did not include medical monitoring, said Michael London, of New
York's Douglas & London, co-lead counsel in the C8 multidistrict litigation. As a result,
residents with cancer diagnoses during the period after the settlement have continued to file suits,
and a consolidated trial of six plaintiffs starts in June.
But it wasn't just the Ohio River. Absent federal regulation of "forever chemicals," states have
begun to impose regulation, Summy said. That's led other cities, or their water providers, to
discover "forever chemicals" in their groundwater, prompting lawyers to file more class actions,
he said.
One prolific region for class actions was in Vermont and adjoining upstate New York and New
Hampshire, where Saint-Gobain and its subsidiaries had several facilities. So far, judges have
certified three separate class actions brought by residents in those states and, in two of the cases,
set trial dates for this year. Mark Cheffo and Sheila Birnbaum, New York partners at Dechert
who represent Saint-Gobain in all three cases, did not respond to a request for comment.
In a Sept. 6 petition asking the U.S. Court of Appeals for the Second Circuit to vacate an Aug. 23
order certifying the class in the Vermont case, Saint-Gobain acknowledged the raft of "forever
chemicals" class actions filed in the past three years.
"Many similar putative class actions involving PFOA are pending in the district courts, within
this Circuit and around the country," wrote Birnbaum, Saint-Gobain's attorney. "The district
courts in those cases face substantially similar legal issues and would benefit greatly from this
court's guidance now-before substantial judicial and party resources are spent adjudicating the
same questions."
The U.S. Chamber of Commerce and two other groups, in an amicus brief, warned about a
"flood of time-consuming, expensive, and abusive litigation," in part due to the Vermont
certification order.
The Second Circuit refused to take up the interlocutory appeal Jan. 17.
Saint-Gobain and Taconic have lost key rulings in other cases.
Taconic lost a summary judgment motion Jan. 24, when a New York Supreme Court judge

refused to toss claims associated with its fabric coating plant in Petersburg, New York.
"The court finds that there are issues of fact as to whether defendant knew the potential health
effects of PFOA, and that it had contaminated the wells and soil of some of its employees and
tenants, but failed to take any steps to share PFOA-related information with the greater
community," wrote Supreme Court Judge Patrick McGrath in Troy, New York.
In that case, Bilsborrow said he hopes to go to trial later this year.
In allowing claims to go forward, judges in both the Taconic and Vermont cases cited a 2017
class certification decision by a federal judge in a "forever chemicals" case brought by residents
of nearby Hoosick Falls, New York, against Saint-Gobain and Honeywell International Inc. In
that case, U.S. District Judge Lawrence Kahn of the Northern District of New York, wrote,
"Society has a reasonable expectation that manufacturers avoid contaminating the surrounding
environment, an expectation that extends to the pollution of an area's water supply."
The defendants have sought reversal of Kahn's ruling from the Second Circuit, which has yet to
rule.
Other class actions are pending in Michigan, against 3M and shoe manufacturer Wolverine
World Wide over alleged "forever chemicals" near Rockford, and in Alabama, against 3M and
chemical products manufacturer Daikin America Inc., by residents near Decatur claiming
contamination of the Tennessee River.
More regions could be the subject of new class actions as Congress faces pressure to pass
legislation that would provide financial aid to states and impose federal regulation of "forever
chemicals." According to a report by the Environmental Working Group last month, water
samples of dozens of cities, such as Miami, Philadelphia and New Jersey suburbs of New York,
found varying levels of PFAS chemicals in the drinking water.
The claims
The cases against 3M and DuPont allege both companies knew for decades that "forever
chemicals" were toxic in humans.
"DuPont and 3M and others failed to disclose to the EPA under proper federal laws that they
believed there was reason to be concerned about these chemicals," said Emily Joselson,
of Langrock Sperry & Wool in Middlebury, Vermont. "They didn't report it to the EPA, and it
failed to be on EPA's regulatory list, and so environmental agencies were also relatively unaware
of this chemical, so this chemical wasn't put on discharge permits."
The class actions seek compensation for costs and diminution of value of their properties, which
either relied on contaminated wells or the town's water supply, but they also seek medical costs.
In general, the defendants have insisted they complied with government regulations at the time
and, as to class certification, many point to the varying health circumstances of each resident.

Much of the focus, however, is on whether residents alleged actual injuries. Plaintiffs attorneys
point to tests that show the presence of "forever chemicals" in the blood, and, in some cases,
residents who have various forms of cancer.
Defendant companies challenge whether any harm exists, particularly as to asymptomatic
plaintiffs seeking medical monitoring.
In the Vermont case, Chief U.S. District Judge Geoffrey Crawford of the District of Vermont on
Dec. 27 refused to toss medical monitoring claims, which seek payment from corporations for
the medical costs associated with testing residents for potential illness. Not all states allow
medical monitoring, and judges have split on whether to allow such claims.
"The court ruled that yes, Vermont has and will continue to recognize the remedy of medical
monitoring, and articulated the elements to be proven in order to prevail in a claim for the
remedy of medical monitoring," Joselson said. "The issue will be resolved in trial."
In North Carolina, U.S. District Judge James Dever of the Eastern District of North Carolina
refused April 19 to allow medical monitoring or public nuisance claims to go forward in a class
action against DuPont and its former subsidiary, The Chemours Co., alleging contamination of
Cape Fear River near Fayetteville, North Carolina. The defendants, represented by John Sherk, a
San Francisco partner at Shook, Hardy & Bacon, have moved to toss an amended complaint that
seeks future medical expenses, such as blood tests.
"We didn't plead medical monitoring. We pled personal injury-type claims to proceed forward on
the type of care needed: blood tests, and things of that sort," said Ted Leopold, a partner at
Cohen Milstein Sellers & Toll in Palm Beach, Florida. Whether the judge grants the new
dismissal motion "is up in the air," he said.
In an amicus brief filed in 2018 before the Second Circuit in the Hoosick Falls case, the U.S.
Chamber of Commerce and two other defense bar groups argued that medical monitoring was
unavailable in New York. David Venderbush, counsel at Alston & Bird in New York, who filed
the amicus brief, questioned whether medical monitoring has any practical effect.
"Or are they ways for plaintiffs' attorneys to generate fees through awards on causes of action or
remedies that aren't actually necessary because it's unclear that anyone's been hurt because no
one's manifested any problems?" he said. "To us, that's just fuel for the fire to file more class
actions and try to get a medical monitoring remedy and ask the court to award you fees based on
the value of the medical monitoring program, and that's just a jobs program for plaintiffs'
lawyers."
Meanwhile, attorneys general in Vermont, New Hampshire, New Jersey, Ohio, New Mexico and,
last month, Michigan, continue to file their own lawsuits against DuPont, 3M and others.
Some of those cases were transferred to the MDL in South Carolina, which focuses on a related
chemical called perfluorooctane sulfonic acid, or PFOS, found in firefighting foams used on U.S.
military bases and airports. Summy said the focus right now of the MDL, which comprises a

"hodgepodge" of plaintiffs, is on general liability-or, how much the defendants knew about the
dangers of "forever chemicals."
Among the defendants is the U.S. government.
Many of the defendants, including 3M and DuPont, have filed preliminary statements of
affirmative defenses that include immunity from suit as government contractors. Joseph
Petrosinelli, of Williams & Connolly in Washington, D.C., co-lead defense counsel in the cases,
did not respond to a request for comment.
But London, another co-lead counsel in the MDL, cast doubt on the success of that defense.
"Each company hid the dangers from the U.S. government as much as they hid them from the
American public," he said. "We don't believe there's much credibility to the government
contractor defense."
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