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A Questionable New Standard for
Class Certification in Antitrust Cases

BY JOSHUA P. DAVIS AND ERIC L. CRAMER

N RECENT YEARS, A NEW STANDARD
appears to have emerged regarding class certification.
Courts have largely dismissed the notion—originally
derived from Eisen v. Carlisle & Jacquelin'—that they
cannot resolve issues relevant to the merits in deciding
whether to certify a class. How far they may delve into the
merits, however, has remained somewhat of a mystery.

From this perspective, the Supreme Court’s recent decision
in Wal-Mart v. Dukes was anticlimactic.? It did little to assist
lower courts and parties as they try to sort out the new rules
that appear to be emerging for class certification. This void
is particularly apparent in antitrust cases. Indeed, in Behrend
v. Comcast Corp., an antitrust case decided right after Dukes,
the Third Circuit concluded that because of the different
“factual and legal underpinnings,” Dukes “neither guide[d]
nor govern[ed]” the decision whether to certify a class in
that case.’

At the same time, Comcast expressed grave doubts about
the consequences of a heightened merits-based inquiry at
class certification.” This concern is understandable in our
view. Various problems beset this emerging approach, at least
as applied in antitrust cases. First, it is vague. Courts have not
clarified such fundamental issues as the showing plaintiffs
must make for a court to certify a class, the degree to which
a court may delve into the merits at class certification, and the
percentage of a class that plaintiffs must be able to show suf-
fered injury for a court to certify a class. Moreover, to the
extent courts have addressed these issues, they have failed to
explain how the requirements they have imposed serve the
principal purpose of the predominance requirement: to
ensure that individual issues will not overwhelm common
ones at trial.’

The second problem is that the new standard meshes
poorly with the existing litigation process. Courts now appear
to require a more searching inquiry into the merits than is
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sensible based on the relatively early stage at which the cer-
tification decision is supposed to take place. As a result, it may
make sense to delay the class certification decision until sum-
mary judgment or even until after trial. Indeed, if merits
issues are to be addressed, the Seventh Amendment may
require courts to await a jury’s findings on the merits before
deciding class certification.

Third, any change in the certification standard may well
be unnecessary. A key motivating factor behind the new
approach appears to be the belief that granting class certifi-
cation puts undue pressure on defendants to settle meritless
cases.® That this problem occurs with any frequency is unsub-
stantiated as a matter of fact and implausible as a matter of
theory. Given the weaknesses of this justification for chang-
ing class action standards, there is a real risk that the catalyst
for recent legal developments in this area is ideology rather
than evidence, sound policy concerns, or doctrinal require-
ments.

Whatever the merits of the potential new class certification
standard, the practical problems it creates are numerous. But
some solutions, however imperfect, are possible. These range
from ending the past practice in some courts of bifurcating
discovery on class certification and the merits, to combining
the adjudication of class certification and summary judg-
ment, to delaying the certification decision until plaintiffs
have had adequate discovery. If the burden on plaintiffs at the
class certification stage has increased, as has the cost to every-
one of adjudicating certification, measures should be taken to
ensure that plaintiffs have a sufficient opportunity to devel-
op their case while, at the same time, streamlining litigation
for the parties and the courts to the extent possible given the
new requirements.

Vague Standard

Obscurity Regarding the Merits. At first blush, the recent
trend in class certification decisions appears clear. Courts
have said that plaintiffs must show that they can satisfy the
elements of Federal Rule of Civil Procedure 23. The pre-
ponderance of evidence standard provides the ordinary bur-
den of persuasion. It is unsurprising, then, that courts have
applied that standard to class certification. They have held
that plaintiffs must show by a preponderance of evidence that
they satisfy the relevant requirements of Rule 23.” This sim-
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ple statement, however, masks ambiguity and uncertainty.

Consider the requirement of Rule 23(b)(3) that common
issues must predominate over individual issues. The deci-
sion whether to certify a class in antitrust cases generally piv-
ots on that element. Courts have recognized that common
issues predominate if trial will involve evidence that is pre-
dominantly common to the class.®

But applying this standard is far from straightforward.
Not only does the class certification decision turn on a pre-
diction about how the trial will proceed, but plaintiffs and
defendants disagree about what evidence will prove impor-
tant at that later event. In part because in antitrust cases
defendants tend to concede many issues are common—
including proving the underlying violation—the key point
of contention regarding certification can usually be distilled
to a single issue regarding predominance: whether plaintiffs
have evidence capable of showing that the class in general
paid inflated amounts—overcharges—as a result of the
alleged anticompetitive conduct.” This issue is often called
common impact.

The dispute over common impact usually follows a basic
framework. The key issue tends to be whether plaintiffs can
prove impact through common evidence. The plaintiffs may
put forward the testimony of an economist that the structure
of the industry at issue causes the relevant prices to move up
or down together and that a statistical analysis of pricing
data demonstrates this correlation. The defendants may
respond with their own expert who says that the structure of
the industry causes variation in the movements of prices and
that a statistical analysis of pricing data confirms that impact
must be assessed individually for each class member. What is
a court to do with this conflicting evidence at the class cer-
tification stage?

Under the emerging approach to class certification, courts
apparently no longer reserve this “battle of the experts” for
trial.'” If a court believes that resolving a merits issue is nec-
essary to determine whether a provision of Rule 23 has been
satisfied, it may now be required to determine who is right.
In other words: Have plaintiffs shown by a preponderance of
evidence that their evidence is capable of showing common
impact?

But invoking the preponderance of evidence standard for
what plaintiffs must show to satisfy Rule 23(b)(3) is confus-
ing in part because class certification even under the new
approach is not supposed to involve proving the merits, but
merely asks whether plaintiffs’ case on the merits is capable
of being made later with mostly common evidence. In this
uncomfortable middle ground, the new standard seems to
require the plaintiffs to prove, by a preponderance of the
evidence, that they will be able to prove impact at trial using
common evidence by a preponderance of the evidence. This
standard verges on inscrutable. The reason may be that courts
are attempting to use class certification as a filter to dispose
of weak cases when it is ill suited to that particular task. In
any event, assuming plaintiffs should have this burden at the
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class stage, as a practical matter how is a court to determine
whether they have carried it?

One approach would be to accept a plausible showing
that plaintiffs will azzempt to prove class-wide impact at trial
through predominantly common evidence." After all, if the
question is whether common evidence and issues will pre-
dominate at trial, it would seem logical to focus on the type
of proof plaintiffs plan to use at trial to prove their case.'
Plaintiffs’ evidence might fail to persuade the jury, of course,
but by that time the trial is over.

Whether the courts have abandoned this “plausibility”
approach is unclear. Consider case law in the Third Circuit,
which has played a leading role in developing the class certi-
fication standard in antitrust cases. In Linerboard, it appeared
to adopt the plausibility standard.”® In Hydrogen Peroxide,
while not abandoning Linerboard, it seemed to adopt a stricter
evidentiary approach.'* Most recently, in Comcast, the Third

Under the emerging approach to class certification,
courts apparently no longer reserve this “battle of

the experts” for trial.

Circuit moved back toward the plausibility standard it had
adopted in Linerboard." The dust has yet to settle.

Another possible approach is for the judge to decide
whether plaintiffs common evidence actually proves class-
wide impact. But courts appear to have rejected this view.
Even Hydrogen Peroxide, for example, took pains to say that
courts should not resolve the ultimate issue at the class stage,
but only whether plaintiffs’ common evidence is “capable of
proving” the issue at trial.'® The Third Circuit re-emphasized
this point in Comcast: “We are not the jury. Although in
Hydrogen Peroxide we heightened the inquiry a district court
must perform on the issue of class certification, nothing in
that opinion indicated that class certification hearings were
to become actual trials in which factual disputes are to be
resolved.”"”

If neither plausibility nor proof of the merits is the right
standard, what is? The courts have not made that clear. Nor
did Dukes elucidate matters. The Court in Dukes quoted
Falcon for the proposition that Rule 23 demands “rigorous
analysis.”'® It borrowed from the same case to repeat the
requirement of “significant proof.” But those terms explain
little. They are more like slogans than legal standards.

This lack of clarity has real costs. Lest plaintiffs fail to meet
the new amorphous standard, they are delving ever further
into the merits and putting on evidence at the class certifi-
cation stage ever closer to the showing they will make at
trial.” Similarly, lest trial court judges suffer reversal on
appeal, they are undertaking ever more detailed analyses of
the evidence at class certification, demanding ever more sub-



stantial showings, and conducting ever more involved hear-
ings.”” And defendants are pouring ever more resources into
defeating class certification. The result is that the class certi-
fication process has become much more expensive and time-
consuming for everyone. Moreover, and strangely, while in
some ways class certification adjudications have come to
resemble trials, at the same time they often involve highly
detailed inquiries into issues that play virtually no role at trial.
We turn to this odd mismatch next.

What Proportion of the Class Must Suffer Injury to
Establish Common Impact? The recent questionable turn
in class decisions has its roots, ironically, in the failure of
courts which impose a heightened class certification standard
to abide by one of their own central teachings: in assessing
class certification, a court should focus on what the trial will
be like.”! The core of the predominance requirement—as
the Third Circuit explained, for example, in Hydrogen
Peroxide—is to “‘consider how a trial on the merits would be
conducted if a class were certified.””** So important was this
proposition that Hydrogen Peroxide quoted the following
2003 advisory committee note to Rule 23 not once but twice:
“A critical need is to determine how the case will be tried.”*

The failure to consider how antitrust cases are actually
tried has lead courts astray in two significant ways. The first
mistake is stating the plaintiffs’ burden as if plaintiffs were
required to show that class-wide evidence predominates as to
each element of the claims to be tried, as opposed to the case
as a whole. The second common error is characterizing the
“common impact” requirement as plaintiffs’ burden to pres-
ent class-wide evidence capable of showing that “all or near-
ly all” class members suffered injury. But the issue of common
impact plays little, if any, role at trial. Thus, isolating “com-
mon impact” as the key, and in some instances sole, inquiry
on class certification runs afoul of the logic of Hydrogen
Peroxide and other recent decisions appearing to ratchet up
the burden at the class stage.

Common Issues Predominating Without Common
Impact? The idea that plaintiffs must show that common
issues predominate with respect to each element of a claim is
divorced from the reality of trial. Rule 23(b)(3) asks whether
“questions of law or fact common to class members pre-
dominate over any questions affecting only individual mem-
bers.” The plain language of the Rule appears to require only
that common issues of law or fact would predominate with
respect to the case as a whole, not regarding each element.
Following this reasoning, the Second Circuit in Cordes & Co.
Financial Services v. A.G. Edwards & Sons reversed a denial of
class certification and instructed the district court to deter-
mine whether there were individual issues pertaining to proof
of impact, and even if so, whether those issues would defeat
predominance: “Even if the district court concludes that the
issue of injury-in-fact presents individual questions, howev-
er, it does not necessarily follow that they predominate over
common ones and that class action treatment is therefore
unwarranted.”?

To see the logic of Cordes, consider an example. Plaintiffs
demonstrate that proving an antitrust violation would be
common to the class, and that proof of the violation will like-
ly consume the vast majority of trial. In such circumstances,
even if plaintiffs would not be able to prove impact with pre-
dominantly class-wide evidence, common issues are nonethe-
less likely to predominate at trial.>

Moreover, as a practical matter, class antitrust trials do not
dwell on issues pertaining to the precise share of class mem-
bers harmed. One reason may be that jury instructions and
verdict forms do not require such proof. As to impact, jury
instructions ordinarily ask only whether the antitrust viola-
tion caused harm to “the plaintiffs,” “the class,” or “class
members.”?® Verdict forms might require a finding of injury
to the “named plaintiffs” or ask whether “in addition to caus-
ing injury to the named plaintiffs, [defendants’ conduct]
caused the other members of the plaintiff class . . . to suffer
injury to their business or property.”?” But courts do not
require plaintiffs to prove at trial that 2/ class members—
or any specified proportion of the class members—suffered
harm. Perhaps as a result, plaintiffs focus their efforts at trial
on proving that defendants’ conduct violated the antitrust
laws and that the violations caused anticompetitive effects,
such as artificially inflated prices. Defendants, for their part,
spend the bulk of trial denying they engaged in the chal-
lenged conduct in the first place, contesting that the conduct
would be anticompetitive, and refuting plaintiffs’ damages
model. Neither side, then, focuses on any pockets of the
class that may not have suffered harm. Given that common
impact is not an issue at trial, the intense focus on “common
impact” at the class stage conflicts with the logic of emerging
class certification jurisprudence.

Proportion of the Class Necessary for Common Im-
pact? A handful of courts have also erred by appearing to
require plaintiffs to produce class-wide evidence capable of
showing some high proportion of the proposed class suf-
fered harm to establish common impact. Because the focus
of the predominance inquiry is supposed to be a prediction
about the issues at trial, requiring common proof that all (or
nearly all) class members were injured makes sense only if
plaintiffs must actually satisfy that same test at trial. But, as
pointed out above, antitrust class trials do not, in general,
address the share of the class members harmed by the chal-
lenged conduct. So it is appropriate that most courts require
only that common evidence can be used to show widespread
injury to a class.”® Consider Judge Posner’s recent observation
in affirming a grant of class certification in PIMCO:

What is true is that a class will often include persons who
have not been injured by the defendant’s conduct; indeed this
is almost inevitable because at the outset of the case many of
the members of the class may be unknown, or if they are
known still the facts bearing on their claims may be
unknown. Such a possibility or indeed inevitability does not
preclude class certification . . . .%°

Indeed, Posner’s view finds some support in Dukes. The
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Dukes Court described what is needed to show “common-
ality” under Rule 23(a) in ways quite similar to how courts
discuss common impact in antitrust class actions. According
to the Court, the plaintiffs’ theory of commonality in Dukes
depended on whether injury was an issue the class members
had in common.* In evaluating the plaintiffs’ expert evi-
dence, the Court identified “the essential question” as being
“whether 0.5 percent or 95 percent of the employment deci-
sions at Wal-Mart might be determined by stereotyped think-
ing.”?' The implication is that if the expert had been able to
show that upwards of 95 percent of the class had suffered
injury as a result of Wal-Mart’s misconduct, the plaintiffs
would have established commonality. If harm that is merely
widespread can satisfy commonality, it should also suffice for
impact to be a predominantly common issue.

Recognizing that evidence of widespread injury suffices for
common impact makes sense, not only of the term “pre-
dominance” but also as a matter of policy. One possible con-
cern about certifying classes that include many members
who suffered no injury is the possibility of imposing exces-
sive liability on a defendant. But this contention conflates two
separate issues.

Often, a sophisticated statistical analysis can determine
the total harm suffered by the class as a whole—usually the
cumulative overcharges—caused by an antitrust violation.
But it is not always as feasible to determine with precision
the allocation of that harm among individual class members.
Indeed, plaintiffs in antitrust class actions often provide an
expert report purporting to show the total harm to the class,
and defendants respond that such a demonstration can only
reveal the average harm to class members but not that all—
or most—class members were injured. Yet even if defen-
dants are right, the important point is that the aggregate
recovery the class seeks should not be affected by the inclu-
sion of multiple uninjured class members.

For example, the expert may show through statistical analy-
sis that, on average, defendants’ conduct artificially inflated
prices to class members by 10 percent. By multiplying that
amount by the total sales to the class as a whole, an accurate
assessment of the aggregate class-wide overcharges can be
computed. That some members of the class paid overcharges
in excess of 10 percent and others paid smaller overcharges, or
none at all, would not affect the aggregate result in the slight-
est. Inclusion of uninjured entities or persons in the class,
therefore, would not inflate the total class damages. If a sim-
ilarly robust analysis were undertaken for a somewhat small-
er class—one that eliminated unharmed class members—the
average overcharge per class member would increase but the
aggregate damages would remain the same.*

Moreover, allowing a class to contain uninjured members
is not, as some have argued,* a violation of the Rules Enab-
ling Act, which bars rules of civil procedure from modifying
substantive rights. The substantive right at issue is a defen-
dant’s right not to be exposed to increased damages, as a
result of class certification, due to the presence of entities in
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the class that do not satisfy every element of the relevant
cause of action. But that right is not violated by including
uninjured class members because, as just shown, aggregate
class damages in the antitrust context should not be increased
by the presence of uninjured members.

In sum, a requirement at class certification that plaintiffs
show they are capable of using common evidence to establish
harm to all (or nearly all) class members is artificial, impos-
ing an obstacle to class certification unrelated to plaintiffs’
burden at trial.

A Sliding Scale? The lack of clarity about the predomi-
nance requirement in antitrust class actions has led to fuzzy
analysis in other ways. Consider the interplay between the
two points we just made. First, if issues other than impact
predominate in litigation, then common issues may pre-
dominate even without common impact. Second, even if
some common evidence of impact is necessary for class-wide
issues to predominate, that evidence need not necessarily
show impact to every class member; the requirement that
common issues predominate does not mean that every issue
must be common to every class member. For the most part,
neither courts nor commentators have been precise enough
in their reasoning to put a fine point on either of these issues.
As a result, the next logical step has been lost: plaintiffs
should not have to make the same showing of common
impact in every case. If the issue of impact plays little or no
role in litigation, common issues may predominate even if a
relatively small proportion of a class suffered the relevant
kind of injury. Courts rarely, if ever, recognize the possibili-
ty of a sliding scale along these lines. They sometimes seem
to assume the same showing regarding common impact is
necessary in every case. But that assumption does not with-
stand scrutiny.

Procedural Difficulties

The Evidence Necessary for Class Certification. The
emerging class certification standard is a poor fit with how
cases are currently litigated. A judge is supposed to rule on
class certification “at an early practicable time.”® Yet the
more adjudicating class certification resembles a trial, the
later in the proceeding it should occur. To the extent courts
actually resolve merits issues or decide which expert is right
in deciding whether to certify a class, as some courts have
done,* plaintiffs face a more stringent evidentiary burden at
the class stage than at summary judgment. Given this mix-
ing of merits and class issues, the once common approach of
bifurcating class and merits discovery no longer makes sense.
Neither does requiring the parties to adjudicate class certifi-
cation at an early stage and then summary judgment at a later
stage, when many of the same issues (like the reliability and
acceptability of plaintiffs’ expert evidence) are at play. Further,
plaintiffs should have some formal protection from being
forced to address class certification prematurely, just as Rule
56(d) allows a challenge to a motion for summary judgment
that is not yet ripe.



Judicial Usurpation of the Role of the Jury:

A Seventh Amendment Violation?

Recent class certification decisions may implicate the Seventh
Amendment. Plaintiffs seeking damages under federal anti-
trust law have a constitutional right to try their case to a jury.
However, that right is meaningless if plaintiffs are forced to
win their case twice: once before a judge and then again
before a jury. Yet that is what a court in effect requires if it
refuses to certify a class unless plaintiffs prove key elements
of their claims to a judge’s satisfaction. After all, the vast
majority of actions brought on behalf of a proposed class can-
not proceed without class certification. The stakes for the
named plaintiffs are too low and the costs of prosecuting the
action too high. Allowing judges to resolve merits issues in
deciding whether to certify a class can thus violate the spirit
of the Seventh Amendment.

It can also violate the letter of established Seventh Amend-
ment doctrine. The Supreme Court long ago held in Beacon
Theatres, Inc. v. Westover and Dairy Queen, Inc. v. Wood that
if the same factual showing is relevant to a remedy at law—
to which the right to trial by jury attaches—and a remedy in
equity—to which no such right attaches—the court in
addressing equitable relief must let the jury first decide the
factual issues and then abide by those findings.?” Class certi-
fication doctrine is equitable in nature. Thus, if courts are
going to decide merits issues in rendering the equitable deci-
sion whether to certify a class, a plausible reading of the
Seventh Amendment would require them to await and abide
by the results of trial by jury.*

Justifications for Change

The primary justification for ratcheting up the class certifi-
cation standard has been that class actions can result in abu-
sive litigation. The reasoning usually runs somewhat along
the following lines: plaintiffs bring meritless antitrust class
actions; defendants settle just to avoid the costs of litigation
or a tiny risk of an erroneous and catastrophic adverse judg-
ment; and class counsel use the spoils to fund further merit-
less actions.?” This reasoning finds scant evidentiary or the-
oretical support.

There has never been any persuasive study demonstrating
that meritless class actions occur with any frequency or, if
they do, that defendants agree to settle them. Charles Silver’s
article, “Were Scared to Death”: Class Certification and Black-
mail,"® makes a persuasive argument that the evidence sim-
ply does not support the claim that class certification coerces
defendants into settlement. True, certification does tend to
increase the amount defendants are willing to pay in settle-
ment. But that is likely because in the vast majority of pro-
posed class actions, without certification defendants can
escape liability for a potentially serious legal wrong. Indivi-
dual actions simply would not be feasible for many or most
class members. The real problem, to paraphrase Jonathan

Landers’ article, may be legalized theft rather than legalized
blackmail.*!

Plaintiffs seeking damages under federal antitrust
law have a constitutional right to try their case to a
jury. However, that right is meaningless if plaintiffs
are forced to win their case twice: once before a

judge and then again before a jury.

The reality is that defendants in antitrust class actions
generally are large, well-funded corporations. They have a
high tolerance for risk, the capital to fund protracted litiga-
tion and to pay for high-quality counsel, and the benefit of
the interest-free use of money until they ultimately pay to
resolve a legal action.”” Moreover, although we do not doubt
that defense attorneys on the whole act in a highly ethical
manner, they generally get paid by the hour, so they have lit-
tle incentive to discourage their clients from pursuing all
opportunities to prevail in class litigation. On the other hand,
plaintiffs in class actions—and the attorneys who represent
them—have more limited resources. Although plaintiffs’
attorneys no doubt are also on the whole committed to the
best interests of their clients, funding the substantial costs of
litigation is expensive and puts significant pressure on them
to settle. And plaintiffs’ attorneys generally receive a higher
return per hour by settling early, even for a modest amount,
than they do from obtaining a larger settlement late in the lit-
igation process. As a result, it is far more plausible that class
action lawyers may be tempted to accept settlements that are
too small rather than to demand recoveries that are too large.
This problem is only exacerbated by raising the costs, risks,
and burdens of obtaining class certification.”” And the prob-
lem is significant given the crucial role private enforcement
plays in compensating victims* and deterring antitrust vio-
lations.®

Practical Considerations

The emerging standard for class certification in antitrust
cases has practical implications for practitioners and judges.
First, it seems to signal the end to the practice of “bifur-
cating” class and merits discovery—a practice that tended to
interpose delay and cause wasteful disputes about whether
certain evidence pertained to “class” or “merits” issues.
Second, to the extent courts must now delve more deeply into
the merits to decide class certification, it may make sense in
many cases for the parties to adjudicate class motions affer the
close of fact and expert discovery on the merits. This is fair-
er to plaintiffs because it relieves them of having to file class
motions through which their evidence is subjected to rigor-
ous scrutiny before they have the opportunity to develop
their case fully. Moreover, it could eliminate the need for par-
ties to produce two rounds of expert reports on some of the
very same topics-one set at the class certification stage and
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then another on the merits. Instead of predicting what plain-
tiffs’ trial evidence will look like at an early stage of the case,
the court could examine the fully formed economic and
other proof that plaintiffs actually plan to present to the jury.
Under the circumstances of a heightened standard, such a
practice would be more efficient, less costly, and potentially
fairer.

On the other hand, delaying the class certification deci-
sion until summary judgment or trial would protract a peri-
od of uncertainty about the stakes in litigation and prevent
class members from obtaining notice of the action until the
onset of trial. But, in our view, these concerns are reasons to
retain the traditional class certification standard, not to
adopt a new one and force the class determination to occur
earlier in the litigation than makes procedural sense given the
new set of rules. To quote the Supreme Court in Eisen, an
early determination of factual issues on the merits as part of
class certification risks prejudicing the parties “since of neces-
sity it is not accompanied by the traditional rules and pro-
cedures applicable to civil trials.”* In our view, the wisdom
of Eisen has been reaffirmed in light of recent judicial exper-
iments with raising the class certification standard. Given the
resulting difficulties, one might expect courts to retreat from
the most aggressive readings of recent case law. That retreat
might be underway, as evidenced by the Third Circuit’s
decision in Comcast. If so, it is a noble retreat, discretion
being the better part of valor.

1417 U.S. 156 (1974).
2 Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011).
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23.”) (citing Teamsters Local 445 Freight Div. Pension Fund v. Bombardier
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8 See, e.g., id. at 311 (“Issues common to the class must predominate over
individual issues . . . .”) (quoting In re Prudential Ins. Co. of Am. Sales
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